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6  

7 LONG TITLE

8 General Description:

9 This bill requires the recycling of certain types of electronic devices.

10 Highlighted Provisions:

11 This bill:

12 < defines terms;

13 < requires an electronic device manufacturer to:

14  C affix its brand to electronic devices sold in Utah;

15 C register with the division and pay a registration fee;

16 C annually renew its registration and pay a renewal fee; and

17 C if the manufacturer has a recycling plan, conduct and report a sampling of

18 collected electronic devices;

19 < requires an electronic device manufacturer to:

20 C pay a fee for the collection, transportation, and recycling of its electronic

21 devices; or

22 C submit a plan to the division and collect, transport, and recycle its electronic

23 devices;

24 < requires the Division of Solid and Hazardous Waste to:

25 C maintain a list of registered manufacturers and their brands;

26 C identify manufacturers and brands of electronic devices;

27 C produce an annual report;
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28 C maintain a website and telephone number with information about recycling

29 electronic devices;

30 C determine the electronic devices being sold in the state; and

31 C conduct a sampling of collected electronic devices;

32 < authorizes the Solid and Hazardous Waste Control Board to:

33 C enter into contracts for the collection, transportation, and recycling of electronic

34 devices;

35 C develop a plan to collect, transport, and recycle electronic devices from

36 manufacturers without a plan and orphan devices;

37 C adopt rules; and

38 C expend money from the Electronic Device Recycling Fund;

39 < requires the board's executive secretary to:

40 C determine the manufacturer's return share and return share in weight of

41 electronic devices;

42 C establish fees; and

43 C enforce the part;

44 < creates a restricted special revenue fund called the Electronic Device Recycling

45 Fund;

46 < prohibits the sale of electronic devices from unregistered manufacturers;

47 < requires electronic device retailers to:

48 C review a list kept by the division of registered manufacturers; and

49 C make information available to consumers about electronic device collection;

50 < prohibits the disposal of electronic devices in regulated solid waste disposal

51 facilities; and

52 < exempts the issuance of a notice of violation or order under the Electronic Device

53 Recycling Act from the Administrative Procedures Act.

54 Monies Appropriated in this Bill:

55 None

56 Other Special Clauses:

57 This bill takes effect on January 1, 2008.

58 Utah Code Sections Affected:
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59 AMENDS:

60 19-1-105, as enacted by Chapter 112, Laws of Utah 1991

61 63-46b-1, as last amended by Chapter 187, Laws of Utah 2006

62 ENACTS:

63 19-6-1101, Utah Code Annotated 1953

64 19-6-1102, Utah Code Annotated 1953

65 19-6-1103, Utah Code Annotated 1953

66 19-6-1104, Utah Code Annotated 1953

67 19-6-1105, Utah Code Annotated 1953

68 19-6-1106, Utah Code Annotated 1953

69 19-6-1107, Utah Code Annotated 1953

70 19-6-1108, Utah Code Annotated 1953

71 19-6-1109, Utah Code Annotated 1953

72 19-6-1110, Utah Code Annotated 1953

73 19-6-1111, Utah Code Annotated 1953

74 19-6-1112, Utah Code Annotated 1953

75  

76 Be it enacted by the Legislature of the state of Utah:

77 Section 1.  Section 19-1-105 is amended to read:

78 19-1-105.   Divisions of department -- Control by division directors.

79 (1)  The following divisions are created within the department:

80 (a)  the Division of Air Quality, to administer Title 19, Chapter 2;

81 (b)  the Division of Drinking Water, to administer Title 19, Chapter 4;

82 (c)  the Division of Environmental Response and Remediation, to administer Title 19,

83 Chapter 6, Parts 3 and 4;

84 (d)  the Division of Radiation, to administer Title 19, Chapter 3;

85 (e)  the Division of Solid and Hazardous Waste, to administer Title 19, Chapter 6, Parts

86 1, 2, [and] 5, and 11; and

87 (f)  the Division of Water Quality, to administer Title 19, Chapter 5.

88 (2)  Each division is under the immediate direction and control of a division director

89 appointed by the executive director.
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90 (3) (a)  Each division director shall possess the necessary administrative skills and

91 training to adequately qualify [him] the division director for [his] the position.  [He]

92 (b)  The division director shall have graduated from an accredited college or university

93 with:

94 [(a)] (i)  a four-year degree in physical or biological science or engineering;

95 [(b)] (ii)  a related degree; or

96 [(c)] (iii)  a degree in law.

97 (4)  Each director may be removed at the will of the executive director.

98 Section 2.  Section 19-6-1101 is enacted to read:

99 Part 11.  Electronic Device Recycling Act

100 19-6-1101.  Title.

101 This part is known as the "Electronic Device Recycling Act."

102 Section 3.  Section 19-6-1102 is enacted to read:

103 19-6-1102.  Definitions.

104 As used in this part:

105 (1)  "Board" means the Solid and Hazardous Waste Control Board created in Section

106 19-6-103.

107 (2) (a)  "Brand" means a symbol, word, or mark that identifies an electronic device.

108 (b)  "Brand" does not mean any symbol, word, or mark that identifies a component of

109 an electronic device.

110 (3)  "Consumer" means:

111 (a)  a household located in the state;

112 (b)  a business located in the state that employs ten or fewer individuals; or

113 (c)  an organization located in the state that:

114 (i)  is exempt from taxation under Section 501(c)(3), Internal Revenue Code; and

115 (ii)  employs ten or fewer individuals.

116 (4)  "Division" means the Division of Solid and Hazardous Waste created in Section

117 19-1-105.

118 (5) (a)  "Electronic device" means a computer monitor, portable computer, telephone, or

119 television with a screen size greater than four inches, measured diagonally.

120 (b)  "Electronic device" does not include an electronic device that is:
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121 (i)  part of a motor vehicle;

122 (ii)  part of a larger piece of equipment used in an industrial, commercial, or medical

123 setting, such as diagnostic, monitoring, or control equipment; or

124 (iii)  contained within a clothes washer or dryer, refrigerator, freezer, microwave oven,

125 conventional oven or range, dishwasher, or air conditioner, dehumidifier, or purifier.

126 (6)  "Executive secretary" means the executive secretary of the Solid and Hazardous

127 Waste Control Board appointed under Section 19-6-107.

128 (7)  "Fund" means the Electronic Device Recycling Fund created in Section 19-6-1106.

129 (8)  "Household" means an occupant of a single detached dwelling unit or a single unit

130 of a multiple dwelling unit who uses an electronic device at the dwelling unit primarily for

131 personal or home business use.

132 (9)  "Manufacturer" means a person who:

133 (a)  manufactures an electronic device:

134 (i)  under a brand that the manufacturer owns or is licensed to use, unless the

135 manufacturer manufactures the device under a license for delivery exclusively to or at the order

136 of the licensor;

137 (ii)  without affixing a brand; or

138 (iii)  to which the manufacturer affixes a brand that the manufacturer neither owns nor

139 is licensed to use;

140 (b)  sells an electronic device manufactured by another under a brand that the seller

141 owns or is licensed to use, unless the manufacturer manufactures the device under a license for

142 delivery exclusively to or at the order of the licensor; or

143 (c)  has an electronic device manufactured outside the United States imported into the

144 United States, unless at the time of importation another person is registered with the division as

145 the manufacturer of that brand.

146 (10)  "New electronic device" means an electronic device that is manufactured after

147 January 1, 2008.

148 (11)  "Orphan device" means an electronic device for which no manufacturer can be

149 identified.

150 (12)  "Program year" means a full calendar year beginning on January 1, 2009 and every

151 January 1 thereafter.
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152 (13) (a)  "Recycling" means disassembling, dismantling, processing, or shredding an

153 electronic device to recover a useable product.

154 (b)  "Recycling" does not include incineration.

155 (14)  "Recycling fee" means the fee calculated by multiplying a manufacturer's return

156 share in weight by the recycling rate.

157 (15)  "Recycling rate" means the cost per pound to collect, transport, and recycle

158 electronic devices used by consumers and discarded in the state.

159 (16) (a)  "Retailer" means a person who offers an electronic device for sale through any

160 means, including sales outlets, catalogs, or the Internet for delivery in the state.

161 (b)  "Retailer" does not mean a person who offers an electronic device for sale for resale

162 by the purchaser.

163 (17)  "Return share" means the proportion of electronic devices used by consumers and

164 discarded in the state for which a manufacturer is responsible to collect, transport, and recycle.

165 (18)  "Return share in weight" means the total weight of electronic devices used by

166 consumers and discarded in the state for which a manufacturer is responsible to collect,

167 transport, and recycle.

168 Section 4.  Section 19-6-1103 is enacted to read:

169 19-6-1103.  Board to make rules, establish plan, enter contracts.

170 (1)  By following the procedures and requirements of Title 63, Chapter 46a, Utah

171 Administrative Rulemaking Act, the board shall adopt rules:

172 (a)  governing administrative proceedings under this part;

173 (b)  establishing standards and requirements for:

174 (i)  electronic device collection;

175 (ii)  recyclers and the recycling process; and

176 (iii)  the sampling and reporting required by Section 19-6-1108;

177 (c)  specifying the form and content of a manufacturer's plan;

178 (d)  specifying the documentation and procedures for the sale or application of credits

179 allowed by Section 19-6-1107; and

180 (e)  establishing criteria by which the board will choose a person to be held responsible

181 as the manufacturer as allowed by Section 19-6-1107.

182 (2) (a)  The board shall prepare and implement a plan to establish a program for the
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183 collection, transportation, and recycling of electronic devices from consumers for those

184 manufacturers without approved plans and for orphan devices.

185 (b) (i)  The board's program, in combination with the manufacturers' programs, shall

186 provide electronic device collection services that are reasonably convenient and available to all

187 consumers.

188 (ii)  The program may provide collection services jointly with a manufacturer.

189 (iii)  The board's plan shall encourage the use of existing collection infrastructure to the

190 extent that the infrastructure is cost effective and complies with all applicable environmental,

191 health, and safety statutes and rules.

192 (c)  The board's plan may establish reasonable limits on the number of electronic

193 devices by product type accepted from a consumer in any one day or in any one delivery

194 according to the collection program.

195 (d)  The board's plan shall describe:

196 (i)  the methods that will be used to collect electronic devices, including the name and

197 location of the collection service; and

198 (ii)  the recycling process, including the name and location of the recycler.

199 (3) (a)  By following the procedures and requirements of Title 63, Chapter 56, Utah

200 Procurement Code, the board may enter into contracts with any person for the collection,

201 transportation, or recycling of electronic devices.

202 (b)  Contracts shall include provisions to ensure that:

203 (i)  the electronic devices collected from a consumer were used by a consumer and

204 discarded in the state;

205 (ii)  the collection, transportation, and recycling of the electronic devices are conducted

206 in accordance with federal, state, and local laws;

207 (iii)  prisoner labor is not used in the collection, transportation, and recycling of

208 electronic devices;

209 (iv)  the recycling and disposal of the electronic devices will not pose significant risk to

210 the public health or the environment; and

211 (v)  records of the information needed to meet the requirements of Section 19-6-1108

212 are kept and provided to the division.

213 Section 5.  Section 19-6-1104 is enacted to read:
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214 19-6-1104.  Executive secretary to establish fees and determine return share and

215 return share in weight.

216 (1)  By following the procedures and requirements of Section 63-38-3.2, the executive

217 secretary shall establish:

218 (a)  a registration fee of at least $5,000;

219 (b)  a renewal fee; and

220 (c)  the recycling rate.

221 (2) (a)  The executive secretary shall determine the return share for each program year

222 for each manufacturer by dividing the weight of electronic devices identified for each

223 manufacturer by the total weight of electronic devices identified for all manufacturers.

224 (b)  The return share identified for each manufacturer shall be based on:

225 (i)  the best available public return share data from the United States, including data

226 from other states, for the first program year; and

227 (ii)  the most recent sampling of electronic devices required by Section 19-6-1108 for

228 the second and each subsequent program year.

229 (3) (a)  The executive secretary shall determine the return share in weight for each

230 program year for each manufacturer for whom a return share is determined according to

231 Subsection (2) by multiplying the return share for each manufacturer by the total weight in

232 pounds of electronic devices, including orphan devices, collected from consumers during the

233 previous program year.

234 (b)  The total weight in pounds of electronic devices shall be based on:

235 (i)  the best available public weight data from the United States, including data from

236 other states for the first program year; and

237 (ii)  the total weight of electronic devices, including orphan devices, determined by the

238 division according to Subsection 19-6-1108(2) and reported to the division as required by

239 Subsection 19-6-1108(3) for the second and each subsequent program year.

240 (4)  The executive secretary shall provide each manufacturer for whom a return share is

241 determined with the manufacturer's return share and return share in weight:

242 (a)  by April 1 for the first program year; and

243 (b)  by February 15 for the second and subsequent program years.

244 Section 6.  Section 19-6-1105 is enacted to read:
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245 19-6-1105.  Division responsibilities.

246 (1) (a)  Beginning April 1, 2008, the division shall maintain a list of:

247 (i)  registered manufacturers and the brands included in the manufacturer's registration;

248 and

249 (ii)  brands for which no manufacturer has registered.

250 (b)  The division shall post the lists on the department's website and shall update the

251 lists by the first day of each month.

252 (2) (a)  By June 1, 2008 and at least annually thereafter, the division shall identify,

253 using all reasonable means, manufacturers and brands for which a manufacturer is responsible,

254 by examining best available return share data and other pertinent data.

255 (b)  The division shall notify each identified, unregistered manufacturer of the

256 requirements of this part.

257 (3)  At least annually the division shall determine whether a new covered electronic

258 device with no brand affixed, or with a brand affixed that is not included in a manufacturer's

259 registration, is being sold or offered for sale for delivery in the state by a retailer.

260 (4) (a)  The division shall organize, conduct, and coordinate public outreach for the

261 board's program to collect, transport, and recycle electronic devices.

262 (b)  Beginning January 1, 2009, the division shall provide current information about

263 where consumers can return electronic devices for recycling by way of the department's website

264 and a toll-free telephone number.

265 (5)  Beginning on March 1, 2010, the division shall annually complete and make

266 publicly available an annual report for the previous program year that includes:

267 (a)  the return shares and return shares in weight;

268 (b)  the total weight of electronic devices, including orphan devices;

269 (c)  all deposits to the fund;

270 (d)  the total amount of costs incurred by the board, executive secretary, and division to

271 administer this part;

272 (e)  a list of all parties whom the board has paid for collection, transportation, and

273 recycling services, including the amount and purpose of the payments; and

274 (f)  information that the division has received on collection services operated by or on

275 behalf of the board or a manufacturer.
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276 Section 7.  Section 19-6-1106 is enacted to read:

277 19-6-1106.  Electronic Device Recycling Fund.

278 (1)  There is created a restricted special revenue fund known as the Electronic Device

279 Recycling Fund.

280 (2)  The fund shall consist of:

281 (a)  registration, renewal, and recycling fees required by Section 19-6-1107;

282 (b)  payments required by Subsection 19-6-1107(8);

283 (c)  civil penalties collected according to Section 19-6-1112; and

284 (d)  interest and earnings on fund monies.

285 (3)  The board shall authorize the expenditure of fund monies:

286 (a)  to a person with whom the board has contracted for the collection, transportation, or

287 recycling of electronic devices;

288 (b)  for the administration and enforcement of this part; and

289 (c)  for the administrative costs of the fund.

290 Section 8.  Section 19-6-1107 is enacted to read:

291 19-6-1107.  Manufacturer responsibilities.

292 (1)  Each manufacturer shall permanently affix a readily visible brand to all new

293 electronic devices that will be offered for sale for delivery in the state.

294 (2) (a) (i)  Each manufacturer of an electronic device offered for sale for delivery in the

295 state shall register with the division and pay a registration fee.

296 (ii)  The registration shall include a list of all of the manufacturer's electronic device

297 brands.

298 (b)  A manufacturer who receives notice of the manufacturer's return share and return

299 share in weight and who has not previously registered shall register with the division within 30

300 days of receiving the notification.

301 (c) (i)  Each manufacturer shall renew the manufacturer's registration with the division

302 and pay the renewal fee by January 10 of each program year.

303 (ii)  The renewal shall update the list of the manufacturer's electronic device brands.

304 (3) (a)  Except as provided by Subsection (3)(b), each manufacturer to whom the

305 division provides a return share in weight that is greater than zero shall submit to the division,

306 by June 1 for the first program year and by March 15 for the second and subsequent program
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307 years:

308 (i)  a recycling fee; or

309 (ii)  a plan to establish a program for the collection, transportation, and recycling of its

310 return share in weight.

311 (b) (i)  A manufacturer does not need to submit a plan as required by Subsection

312 (3)(a)(ii) if the manufacturer:

313 (A)  has an approved plan from a previous program year; and

314 (B)  submits a statement of intent to continue the existing program.

315 (ii)  If the manufacturer failed to collect its return share in weight for the previous

316 program year, the department may reject the statement of intent and require the manufacturer to

317 submit a new plan.

318 (4)  Each manufacturer's plan shall:

319 (a)  describe:

320 (i)  the method that will be used to collect electronic devices, including the name and

321 location of the collection service;

322 (ii)  the recycling process, including the name and location of the recycler;

323 (iii)  the means that will be used to publicize collection services, including a website or

324 toll-free telephone number that provides information about the manufacturer's program in

325 sufficient detail to allow a consumer to learn how to return an electronic device for recycling;

326 and

327 (iv)  the intention of the manufacturer to fulfill its return share in weight through

328 operation of its own program, either individually or with other manufacturers; and

329 (b)  represent at least 5% of the total return shares in weight for the applicable program

330 year.

331 (5)  A group of manufacturers jointly submitting a plan shall collect, transport, and

332 recycle the sum of the return shares in weight of each participating manufacturer.

333 (6) (a)  A manufacturer's plan may establish reasonable limits on the number of

334 electronic devices by product type accepted from a consumer in any one day or in any one

335 delivery according to the collection program.

336 (b)  A manufacturer may not charge a consumer for the collection, transportation, or

337 recycling of an electronic device until the manufacturer has collected, transported, or recycled
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338 its return share for that program year.

339 (7) (a)  The executive secretary shall:

340 (i)  review each manufacturer's plan; and

341 (ii)  within 60 days of receiving the plan, approve or reject the plan based on whether

342 the plan complies with this part and rules adopted as authorized by this part.

343 (b)  The executive secretary shall notify the manufacturer if the plan is approved and

344 waive the recycling fee for each manufacturer participating in the plan.

345 (c) (i)  The executive secretary shall notify the manufacturer if the plan is rejected and

346 provide the reasons for the plan's rejection.

347 (ii)  The manufacturer may submit a revised plan within 30 days after receiving notice

348 of the plan's rejection.

349 (iii)  A manufacturer shall pay the recycling fee within 30 days after the executive

350 secretary:

351 (A)  rejects the plan if the manufacturer does not submit a revised plan; or

352 (B)  rejects the revised plan.

353 (8) (a)  If a manufacturer with an approved plan fails to collect, transport, and recycle

354 the manufacturer's return share in weight, the manufacturer shall submit to the division a

355 payment to cover the cost of collecting, transporting, and recycling the unmet portion.

356 (b)  The payment shall be calculated by multiplying the unmet portion, in pounds, plus

357 an additional 10% of the quantity, by the recycling rate.

358 (9)  If a manufacturer collects, transports, and recycles, at no charge to the consumer,

359 electronic devices used by consumers and discarded in the state in excess of its return share in

360 weight, the manufacturer may:

361 (a)  apply the credits, equal to the quantity in pounds of the excess, to meeting the

362 following program year's return share in weight for the manufacturer; or

363 (b)  sell the credits to another manufacturer.

364 (10) (a)  Where more than one person is within the definition of manufacturer for an

365 electronic device brand, any person may assume responsibility for and satisfy the obligations of

366 a manufacturer under this part with respect to an electronic device bearing that brand.

367 (b)  If no person assumes responsibility for and satisfies the obligations of a

368 manufacturer under this part with respect to an electronic device bearing that brand, the board

- 12 -



01-25-07 5:34 PM S.B. 76

369 may consider any one person within the definition to be the manufacturer of the brand.

370 (11)  The requirements of this part for a manufacturer using a brand that was previously

371 used by a different person in the manufacture of an electronic device shall extend to all

372 electronic devices bearing that brand.

373 Section 9.  Section 19-6-1108 is enacted to read:

374 19-6-1108.  Sampling and reporting.

375 (1) (a)  Beginning January 30, 2010 the division shall annually complete an auditable,

376 statistically significant sampling of electronic devices collected from consumers by the division

377 during the previous program year.

378 (b)  The sampling information collected shall consist of a list of electronic device

379 brands and the weight of electronic devices that are identified for each brand.

380 (c)  The sampling shall be conducted in accordance with a procedure established by the

381 board and may be conducted by a third party organization selected by the division, including a

382 recycler.

383 (d)  The division may:

384 (i)  be present at the sampling; and

385 (ii)  audit the methodology and the results of the sampling.

386 (e)  The costs associated with the sampling shall be recovered from the fund.

387 (2)  Beginning January 30, 2010, the division shall annually determine the total weight

388 of covered electronic devices, including orphan devices, collected from consumers by the

389 division during the previous program year.

390 (3) (a)  If a manufacturer conducts its own collection, transportation, and recycling

391 program, the manufacturer shall annually submit a report to the division by January 30,

392 beginning the year after the program is initiated.

393 (b)  The report shall include:

394 (i)  the results of an auditable, statistically significant sampling of electronic devices

395 collected from consumers by the manufacturer, including a list of electronic device brands and

396 the weight of electronic devices that are identified for each brand; and

397 (ii)  the total weight of electronic devices, including orphan devices, collected from

398 consumers by the manufacturer during the previous program year and documentation verifying

399 the collection and recycling of the electronic devices.
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400 Section 10.  Section 19-6-1109 is enacted to read:

401 19-6-1109.  Sales prohibition and retailer responsibility.

402 (1)  Beginning January 1, 2009, a manufacturer or retailer may only sell or offer for sale

403 for delivery in the state a new electronic device with a brand:

404 (a)  that is permanently affixed and readily visible; and

405 (b)  for which a manufacturer has registered as required by Section 19-6-1107.

406 (2) (a)  Before selling a new electronic device, a retailer shall review the list maintained

407 by the division of:

408 (i)  registered manufacturers and the brands included in the manufacturer's registration;

409 and

410 (ii)  the brands for which no manufacturer has registered.

411 (b)  A retailer has complied with the requirement of Subsection (2)(a) if, on the date the

412 retailer orders the electronic device, the brand appeared on the list of brands reported in a

413 manufacturer's registration.

414 (3) (a)  Beginning January 1, 2009, a retailer shall make available to its customers

415 information on collection services, including the department's website and toll-free telephone

416 number.

417 (b)  A remote retailer may include this information in a visible location on its website.

418 Section 11.  Section 19-6-1110 is enacted to read:

419 19-6-1110.  Disposal ban -- Recycler responsibility.

420 (1)  Beginning January 1, 2009, no person may dispose of an electronic device in any

421 solid waste disposal facility that is regulated by this title.

422 (2)  Recyclers shall comply with applicable federal, state, and local laws in recycling

423 electronic devices collected under this part.

424 Section 12.  Section 19-6-1111 is enacted to read:

425 19-6-1111.  Confidentiality of financial and proprietary information.

426 A person who is required by this part to submit a record to the division, board, or

427 executive secretary and wants the record protected under Title 63, Chapter 2, Government

428 Records Access and Management Act, shall follow the procedures and requirements of Section

429 63-2-308.

430 Section 13.  Section 19-6-1112 is enacted to read:
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431 19-6-1112.  Civil penalties -- Enforcement.

432 (1)  Except as provided by Subsection (2), a person who violates any requirement of

433 this part and rules adopted as authorized by this part is subject to a civil penalty of not more

434 than $1,000 for the first violation and not more than $2,000 for the second and each subsequent

435 violation as determined in an administrative proceeding conducted according to the board's

436 rules.

437 (2)  A manufacturer is subject to a civil penalty of not more than $10,000 for the first

438 violation and not more than $25,000 for the second and each subsequent violation, as

439 determined in an administrative proceeding conducted according to the board's rules, if the

440 manufacturer fails to:

441 (a)  label its new electronic devices with a brand, as required by Section 19-6-1107;

442 (b)  register with the division and pay the registration fee, as required by Section

443 19-6-1107; or

444 (c)  comply with any requirement of Section 19-6-1108.

445 (3)  The board shall deposit the civil penalties it collects into the fund.

446 (4)  As authorized by the board, the executive secretary may:

447 (a)  enforce a rule by issuing a notice, an order, or both, which may be subsequently

448 amended or revoked by the board; and

449 (b)  initiate an administrative action to compel compliance with this part and any rules

450 adopted as authorized by this part.

451 (5)  The board may request the attorney general to bring an action for injunctive relief

452 and enforcement of this part, including the imposition of the civil penalty.

453 Section 14.  Section 63-46b-1 is amended to read:

454 63-46b-1.   Scope and applicability of chapter.

455 (1)  Except as set forth in Subsection (2), and except as otherwise provided by a statute

456 superseding provisions of this chapter by explicit reference to this chapter, the provisions of

457 this chapter apply to every agency of the state and govern:

458 (a)  state agency action that determines the legal rights, duties, privileges, immunities,

459 or other legal interests of an identifiable person, including agency action to grant, deny, revoke,

460 suspend, modify, annul, withdraw, or amend an authority, right, or license; and

461 (b)  judicial review of the action.
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462 (2)  This chapter does not govern:

463 (a)  the procedure for making agency rules, or judicial review of the procedure or rules;

464 (b)  the issuance of a notice of a deficiency in the payment of a tax, the decision to

465 waive a penalty or interest on taxes, the imposition of and penalty or interest on taxes, or the

466 issuance of a tax assessment, except that this chapter governs an agency action commenced by

467 a taxpayer or by another person authorized by law to contest the validity or correctness of the

468 action;

469 (c)  state agency action relating to extradition, to the granting of a pardon or parole, a

470 commutation or termination of a sentence, or to the rescission, termination, or revocation of

471 parole or probation, to the discipline of, resolution of a grievance of, supervision of,

472 confinement of, or the treatment of an inmate or resident of a correctional facility, the Utah

473 State Hospital, the Utah State Developmental Center, or a person in the custody or jurisdiction

474 of the Division of Substance Abuse and Mental Health, or a person on probation or parole, or

475 judicial review of the action;

476 (d)  state agency action to evaluate, discipline, employ, transfer, reassign, or promote a

477 student or teacher in a school or educational institution, or judicial review of the action;

478 (e)  an application for employment and internal personnel action within an agency

479 concerning its own employees, or judicial review of the action;

480 (f)  the issuance of a citation or assessment under Title 34A, Chapter 6, Utah

481 Occupational Safety and Health Act, and Title 58, Chapter 3a, Architects Licensing Act,

482 Chapter 11a, Cosmetologist/Barber, Esthetician, Electrologist, and Nail Technician Licensing

483 Act, Chapter 17b, Pharmacy Practice Act, Chapter 22, Professional Engineers and Professional

484 Land Surveyors Licensing Act, Chapter 53, Landscape Architects Licensing Act, Chapter 55,

485 Utah Construction Trades Licensing Act, Chapter 63, Security Personnel Licensing Act, and

486 Chapter 76, Professional Geologist Licensing Act, except that this chapter governs an agency

487 action commenced by the employer, licensee, or other person authorized by law to contest the

488 validity or correctness of the citation or assessment;

489 (g)  state agency action relating to management of state funds, the management and

490 disposal of school and institutional trust land assets, and contracts for the purchase or sale of

491 products, real property, supplies, goods, or services by or for the state, or by or for an agency of

492 the state, except as provided in those contracts, or judicial review of the action;

- 16 -



01-25-07 5:34 PM S.B. 76

493 (h)  state agency action under Title 7, Chapter 1, Article 3, Powers and Duties of

494 Commissioner of Financial Institutions, Title 7, Chapter 2, Possession of Depository Institution

495 by Commissioner, Title 7, Chapter 19, Acquisition of Failing Depository Institutions or

496 Holding Companies, and Title 63, Chapter 30d, Governmental Immunity Act of Utah, or

497 judicial review of the action;

498 (i)  the initial determination of a person's eligibility for unemployment benefits, the

499 initial determination of a person's eligibility for benefits under Title 34A, Chapter 2, Workers'

500 Compensation Act, and Title 34A, Chapter 3, Utah Occupational Disease Act, or the initial

501 determination of a person's unemployment tax liability;

502 (j)  state agency action relating to the distribution or award of a monetary grant to or

503 between governmental units, or for research, development, or the arts, or judicial review of the

504 action;

505 (k)  the issuance of a notice of violation or order under Title 26, Chapter 8a, Utah

506 Emergency Medical Services System Act, Title 19, Chapter 2, Air Conservation Act, Title 19,

507 Chapter 3, Radiation Control Act, Title 19, Chapter 4, Safe Drinking Water Act, Title 19,

508 Chapter 5, Water Quality Act, Title 19, Chapter 6, Part 1, Solid and Hazardous Waste Act,

509 Title 19, Chapter 6, Part 4, Underground Storage Tank Act, or Title 19, Chapter 6, Part 7, Used

510 Oil Management Act, [or] Title 19, Chapter 6, Part 10, Mercury Switch Removal Act, or Title

511 19, Chapter 6, Part 11, Electronic Device Recycling Act, except that this chapter governs an

512 agency action commenced by a person authorized by law to contest the validity or correctness

513 of the notice or order;

514 (l)  state agency action, to the extent required by federal statute or regulation, to be

515 conducted according to federal procedures;

516 (m)  the initial determination of a person's eligibility for government or public

517 assistance benefits;

518 (n)  state agency action relating to wildlife licenses, permits, tags, and certificates of

519 registration;

520 (o)  a license for use of state recreational facilities;

521 (p)  state agency action under Title 63, Chapter 2, Government Records Access and

522 Management Act, except as provided in Section 63-2-603;

523 (q)  state agency action relating to the collection of water commissioner fees and
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524 delinquency penalties, or judicial review of the action;

525 (r)  state agency action relating to the installation, maintenance, and repair of headgates,

526 caps, values, or other water controlling works and weirs, flumes, meters, or other water

527 measuring devices, or judicial review of the action;

528 (s)  the issuance and enforcement of an initial order under Section 73-2-25;

529 (t) (i)  a hearing conducted by the Division of Securities under Section 61-1-11.1; and

530 (ii)  an action taken by the Division of Securities pursuant to a hearing conducted under

531 Section 61-1-11.1, including a determination regarding the fairness of an issuance or exchange

532 of securities described in Subsection 61-1-11.1(1); and

533 (u)  state agency action relating to water well driller licenses, water well drilling

534 permits, water well driller registration, or water well drilling construction standards, or judicial

535 review of the action.

536 (3)  This chapter does not affect a legal remedy otherwise available to:

537 (a)  compel an agency to take action; or

538 (b)  challenge an agency's rule.

539 (4)  This chapter does not preclude an agency, prior to the beginning of an adjudicative

540 proceeding, or the presiding officer during an adjudicative proceeding from:

541 (a)  requesting or ordering a conference with parties and interested persons to:

542 (i)  encourage settlement;

543 (ii)  clarify the issues;

544 (iii)  simplify the evidence;

545 (iv)  facilitate discovery; or

546 (v)  expedite the proceeding; or

547 (b)  granting a timely motion to dismiss or for summary judgment if the requirements of

548 Rule 12(b) or Rule 56 of the Utah Rules of Civil Procedure are met by the moving party,

549 except to the extent that the requirements of those rules are modified by this chapter.

550 (5) (a)  A declaratory proceeding authorized by Section 63-46b-21 is not governed by

551 this chapter, except as explicitly provided in that section.

552 (b)  Judicial review of a declaratory proceeding authorized by Section 63-46b-21 is

553 governed by this chapter.

554 (6)  This chapter does not preclude an agency from enacting a rule affecting or
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555 governing an adjudicative proceeding or from following the rule, if the rule is enacted

556 according to the procedures outlined in Title 63, Chapter 46a, Utah Administrative Rulemaking

557 Act, and if the rule conforms to the requirements of this chapter.

558 (7) (a)  If the attorney general issues a written determination that a provision of this

559 chapter would result in the denial of funds or services to an agency of the state from the federal

560 government, the applicability of the provision to that agency shall be suspended to the extent

561 necessary to prevent the denial.

562 (b)  The attorney general shall report the suspension to the Legislature at its next

563 session.

564 (8)  Nothing in this chapter may be interpreted to provide an independent basis for

565 jurisdiction to review final agency action.

566 (9)  Nothing in this chapter may be interpreted to restrict a presiding officer, for good

567 cause shown, from lengthening or shortening a time period prescribed in this chapter, except

568 the time period established for judicial review.

569 Section 15.  Effective date.

570 This bill takes effect on January 1, 2008.
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